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VIII. Every Circumſtance of the preſent Tranſaction ſhews to Demonſtration that the Vaſſal was not undeedoat to be 
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under the ſmalleſt Limitation as to Building the Vaſſal proceeded immediately to build without Objection, 
and was even taken, bound 1 ſeparate Obligation with Securities, to improve the Eſtate by Building. It 
was for the Intereit of the Hoſpital that this ſhould be the Caſe they not only allowed, but encouraged it, 
they not only encouraged, but enforced it; and though they tied him up as to the minimum, that he ſhould not 
lay out leſs than a certain Sum, he was left to his own Pleaſure as to the maximum, a. 


To fay that the Reſpondent interferes with the Plan of the New Town, and takes an unfair Advantage of the Exten- 
ſion of the Royalty to that Quarter, is neither relevant nor true. From the engraved Plan of the New Town it will 
appear that there is no Interference whatever—the Ground to the North of theſe Acres was never meant to be 
laid out into Streets, as appears from the Original Plan ſigned by James Craig, though a Sketch or Copy, ſaid 

to be taken from this Plan, has been produced in this Action by the Appellants, in which Streets and Buildings 
are delineated, where they were never meant to be, and which are not to be found on the principal Plan, The 
Ground in Queſtion lies entirely to the Eaſt of the Plan of the New Town, and at fo great a Diſtance from 

any of the Houſes within the Royalty, that no Obſtruction can poſſibly ariſe from the Buildings propoſed on 


the Reſpondent's Ground, 


The Appellants are at great Pains in all the Proceedings to blend and perplex the Cauſe with the Intereſt of the 
City of Edinburgh, the great Expence fie City has beſtowed in building the Bridge, c. md One Half of the 
Cauſe is argued in the Name of the Magiſtrates of Edinburgh, though in fact they are no Parties to the Suit, 
which is ſolely at the Inſtance of the Governors of the Hoſpital. —The City of Edinburgh is a Feuer from the 

Hoſpital, in like Manner as the Reſpondents, and any other Feuer as well as the City may interfere, and 
complain that the Reſpondents Ground is better ſituated than his, and therefore that he ought not to be allowed 


to build. 


It is certain that the more Buildings there are on a Feu, the greater is the Over Lord's Security for his Feu-Duty, 
as well as a certain Advautage at the Entry of every Heir and Purchaſer. And as the Reſpondent, Mr. Ferguſon, 
ſaw a Number of Houſes built upon every one of theſe Feus from the Hoſpital, and particularly upon Cleland's, 
he never ſuſpected that he could have been ſtopt from Building. —On the contrary, within theſe five Years 
he pulled down no leſ, than ſeven of the old decayed Houſes on this Ground, with a View to build better 
ones in their Place, And ſo late as March 1773, he took down another to make Way for the Road which 
the Truſtees of the Regiſter Houſe were to make for him, in lieu of the Ground he gave up to them,= 
It is a Fact notorious, that the rapid Progreſs of Improvement of Ground in Scotland in the preſent Century, 
eſpecially near Cities aud Towns, is owing to Feus : And that it is the common Practice to oblige the Vaſſal to 
build Houſes upon the Ground feued, either to a certain ſpecified Extent, or to as great an Extent as he can find 
Security; but till this Caſe, there never was one Inſtance of a Challenge being brought by an Over Lord 


againſt his Vaſſal for Brilding. 1 | | 
. AL. WEDDERBURN, 
J. DUNNING: 
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3 The Right Honourable Gilbert Laurie Lord 
Provoſt of the City of Edinburg, and alt 
others, the Governors of the Hoſpital pounded PP . 
zvithin that City by George Heriot, aceaſed,, 


John Cleland, Gardener, and Walter Fergu- 


rw ; Reſpondents. 
ſon, Writer in Edinburgh, — > FOOL 
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N 1639, the Governors of Heriot's Hoſpital purchaſed the Lands and Bary of Broughton, lying to the North and 
Weſt of the City of Edinburgh. This City, from its circumſcribed Situation, Farded no Space for additional Buildings 
within its original Bounds. It ſtands upon a Hill; and the Declivity on the \\rth is ſo great, that there was no Acceſs 
for Carriages on that Side, At the Bottom ſtood formerly a Lake, called e North- Loch, extending from Welt to 
"= Eaft, and from it the Ground roſe to the North with a great Aſcent ; at the Ig of which there is a large level Piece of 
Ground of conſiderable Breadth, running parallel to, but of greater Length than ge City itſelf, partly the Property of the 
City of Edinburgh, and partly the Property of the Hoſpital. The Increaſe of Inhabants and Trade having rendered an Ex- 

tenſion of the City neceſſary, this Ground was long thought to be the moſt proper ituation for a New Town, or additional 
Buildings; and a Communication between that Ground and the City was only wanug to forward this Plan of Improvement, 

17225 which received ſome Encouragement from the Legiſlature, by the Act of 9th Georg I. Anno 1722; in which it is provided, 
that Part of the Money to be raiſed thereby, ſhall be applied to the Purpoſe of fonipg a Communication betwixt the City 

of Edinburgh and the Field lying to the North of it. And by another Act, 26 George Il. the Commiſſioners therein 

named had Power and Authority to agree with the Owners and Occupiers of ſuch Jouſes and Grounds as lie on the North 

Side of the High-Street of the City, and are therein deſcribed, to purchaſe the ſame; and to order the Houſes fo purchaſed to 
be pulled down, and the Area or Ground to be employed in ſuch Manner as the ſac Commiſſioners ſhould appoint, for ren- 
dering the Acceſs to the ſaid City, and High- Street thereof, from the North, more eaſy and commodious. —Different Plans 
and Propoſitions were after this made; and at laſt one was adopted for extending the Royalty to the North, and making 


the Communication between the City and the oppoſite Lands of Broughton, by a Bidge over the Hollow where the Lake or 
 North-Loch lay, | | = : ; 


1639. 


In order to give an Accommodation of Ground fit for building upon, and to reimbiſe the City of a large Sum propoſed io 
be laid out in getting the Royalty extended, and the Communication made, (wh would greatly benefit the Hoſpital- 
N 6. Eſtate) the Governors granted a Feu to the City of 34 Acres of Land, at a moderat Feu Duty ; and upon an Agreement, 

— that whenever the City ſhould draw 24,0007. Sterling of Purchaſe Money and SurgJus Feu Duty, the Surplus being come 


ere, ar 1 Years Purchaſe, they ſhould pay to the Hoſpital 37. per Acre if additional Feu Duty, making 102 /. 
Dlerling en e.. a 8 i | | 


; * 


After this Tranſaction the Magiſtrates of the 


Cit tered int 11di idoe; havi chaſed at a 
conſiderable Expence, the Buildings neceſſary ity entered into Contract for building the Bridge; having purc , 


for opening the Communication, which is now completed. 


In 1767, the Royalty of the City was extended, by Act of Parliament, over the Thirty-four Acres above-mentioned, 
other three Acres of the Hoſpital-Eſtate, and over all the Town's Lands on that Side of the City. | 
1 


27370 The Reſpondent Cleland, by Profeſſion a Gardener, had, in 17 33 and 1734, mad Application to the then Governors fer 
f 2 Feu of Five Acres of the Hoſpital's Lands of Broughron, which, Tying in the Nehbourhood of the City, were uſed as 


Garden-Ground. Theſe Acres lie at the Eaſt End of the Lands over which the Royty is extended, and near to the Bridge. 


Cleland having offered a Feu Duty of 50 Merks Scots, (2 J. 1 55. 6 d. Sterling) pe cre, which was higher than the Rent 
then paid for the Land, the Governors conſidered this Offer as beneficial to the Hoſpital, and by a Minute entered in their 
= 548 "Books, -* Ordered a Charter to be extended in Favour of the ſaid John Cleland, containing all Clauſes uſual and neceſſary.” 


. 1734. Purſuant to this Reſolution, the Governors granted a Feu Charter of theſe five Acres to Cleland, he having previouſly 
to the granted Bond, with two Sureties, to expend 1000 J. Scots (B3/. 65. 8 d. Sterling) upon the incloſing the ſaid Ground, and 
| building ſufficient Houſes and others thereupon, to the Extent above-mentioned, and that betwixt and the Term of Martinmas 
1736; which, as appears by the Recital of the Bond, was for Security to the ſaid Hoſpital of the Feu Duty and others 
<< preſtable by Cleland.” | | 


The Charter contains, among others, the following Condition; “ Providing always, as it is hereby expreſsly provided and 
& declared, That it ſhall not be leiſam (lawful) ts the ſaid John Cleland, and his Foreſaids, to dig for Stones, Coal, Sand, er any 
ac other Thing within the ſaid Ground, nor to uſe the ſame in any ather Maj than by the ordinary Labour of Plough and Spade, 
& without the expreſs Conſent and Liberty of the Governors of the ſaid Hrſpital had and obtained thereto for that Effet,” Which 
Proviſion, among others, is to be recited in the Infeftments to follow thereupon. | 


It is further provided and declared, © That it ſhall not be in the Power of the ſaid Fohn Cleland, or his Foretaivs, to male 

« any Door or Paſlage of any Kind from the Ground above-mentioned, hereby diſponed to him, after the tale 5 incloſed, 

cc to the Arable Lands of Broughton, either on the North or Weſt Parts of their ſaid Poſſeſſion, other than that Lutry prefentiy 
c open, which leads from the ſaid Lands to ultreeshill.” | | 


Cleland was infeft in the Lands, and the Inſtrument of Seiſine, containing the Proviſos above recited, regiſtered ; fo that 
every Perſon contracting with him ſaw the Conditions of the Grant. | 


Cleland likewiſe granted a Bond, binding bimſelf perſonally to implement theſe Conditions of his Feu Charter, 


Cliland, ſo far fulfilled the Condition of the Bond for Building, that within or about the Time limited in the Bond, he 
built ſeveral ſmall Houſes upon the Premiſes adapted for the Reſidence and Conveniency of a Gerdener. —And he appears aftet- 
wards to have ſub-fued three Parcels of the Ground to different Perſons who built Houſes in the Taſte of Country Houſes, 
without aſking the Conſent or Approbation of the Governors of the Hoſpital, 


3 he 


The Reſpondent, Walter Ferguſon, acquired by Purchaſe ſo much of the Lands as remained with Cleland, which, from his 
Name and the Uſe they had been always turned to, were called Cleland's Yards, i. e. Gardens, | = 


5 | ö 

No ſooner was the Bridge finiſhed, and thereby the Communication formed between the Old Town, and the Ground 
over which the Royalty had been extended and theſe Gardens, than Mr. Fegien, thinking he would be able to lett or ſell 
them to very great Advantage upon Building Leaſes or Feus, gave Notice of his Intention to do fo, the Buildings by his 
Plan being to form a Square, and as the Ground was ſituated very near to the End of the Bridge, and to the General Regilter 
Office now building, he thought he ſhould be able to diſpoſe of his Property, preferably to thofe other Parts of the Hoſpital 
Eftate over which the Royalty had been extended, as the Inhabitants of theſe Houtes would be entitled to carry 'on Trate of 
every Kind without being ſubjected to any of the Taxes, which their Neighbours the Inhabitants of the New Town would 


be liable to. 


The Appellants informed of the Reſpondents Intention, and foreſeeing' that thereby the Hoſpital Eſtate would ſuſtain 
a conſiderable Loſs in poſtponing the Commencement of the additional Feu Duty of 1021“. by Mr. Ferguſon's accommoda- 
ting with building Ground thoſe who otherwiſe would purchaſe it of the City; and alſo in preventing the Sale of the 
Three Acres of the Hoſpital Eſtate, ſituated within the Royalty, and contiguous to the Reſpondent's Ground; and likewiſe 
other Forty Acres of their Property lying to the North, at preſent let from Year ro Year, with a View of feuing it to Ad- 
vantage, when the Buildings ſhall have reached lo far; — They, after moit deliberate Conſideration, and adviling with thoſe 
beſt able to give them Advice in a Matter of ſo much Conſequence to the Hoſpital, came to the Reſolution of reſtraining 
Mr. Ferguſon from erecting the intended Buildings, — The Reſolution was not taken out of any Ditlike ro Mr. Fergiſen, 
but grounded on that Care and Attention which the Appellants are in Duty bound to give to the Intereſt of the Hoſpital, 
It likewiſe appeared to them to be unjuſt and inexpedient to permit Mr. Zergao to reap the firſt and immediate Profit of a 
Scheme to which both the Hoſpital and City had contributed largely, but to Which Mr. Ferguſon had contributed nothing, 


Purſuant to this Reſolution, the Appellants, before Mr. Ferguſon broke Ground, or incurred any Expence in Preparations 
for Building, cauſed it to be intimated to him in the Form of a Proteft.—ÞBut he having diſregard. d this Notice, and pro- 
ceeded to caſt the Foundation, and to begin building one of his Houſes, they preſented a Bill of Suſpenſion to the Court of 
Seſſion, praying an Injunction, or that a Stop might be pur to the Buildings But this was refuſed by the Lord Ordinary — 
Appellants Ac- They then brought an Action of Declarator againſt Mr. Ferguſon, and the other Reſpondent, Cleland, his Author, con- 
24 cluding to have it found and declared, That in terms of the Prowiſo in the Feu Charter above recited, the Reſpondents could 
| not uſe the ſaid Ground in any other Way than by the ordinary Labour of Plough and Spade, without the Expreſs Conſent and 
Liberty of the ſaid Governors; and particularly, that without ſuch Conſent had and obtained, they could not erect Build- 

ings; and that they ought to be prohibited and diſcharged from counteracting, in any Reſpect, the Proviſe of the Charter, 


The Cauſe coming to be heard before the Lord Auchinleck Ordinary, his Lordſhip took it to report to the whole Court, 
2nd ordered Informations, | 5 


* The Reſpondent, in his Information, pleaded, —That the Action was unfavourable, as it tended to lay a Reſtraint upon Pro- 
a Argument» perty, and that the above Clauſe in the Feu Charter took its riſe from one Brownhill (who, in 172 5, had got a Feu of Two Acres 
of the Hoſpital Lands) having deſtroyed the Subject of the Feu by quarrying of Stones and digging of Sand, and which Piece of 
Ground had ever fince got the Name cf the Upper Quarry Holes, —That accordingly it was firit adopted in a Feu Charter to 

 Humphry Colguboun, 29th Auguſt 1732, of Part of the Hoſpital Lands called Warrigſton, diſtanc about a Mile and Half from 

Edinburgh, the Minute agreeing to grant him a Charter bearing, That this Charter mult contain all the ordinary Clauſes, 

«© a5 that of Thirlage to the common Mills, Attendance on the Courts, and particularly that this, and all ſubſequent ori- 


<« ginal Feus, do contain a Clauſe, * it ſhall not be leiſem to the Feuer to dig for Stones, Coal, Sand, or any other Thing 


c within the ſaid Ground, nor to uſe tht ſame in any other Way, than by the ordinary Labour of Plough and Stade, without the 


80 expreſs Conſent and Leberty of the Grictcat had and obtained thereto.” 


That in Fuly 1734, one Bryden had likewiſe obtained a Feu Charter of Part of the Hoſpital Lands ſome Weeks before 
Cleland's Charter, and which contained the ſame reſtraining Clauſe.—Notwithſtanding of which, upon his Petition to the 
Hoſpital, praying Liberty to work the Quarry at Arrkorachead, iti the Ground lately feucd by lim iu the Qouncil, ta 
« finiſh a Dwelling Houſe he had begun, and to compleat the Dikes for incloſing the ſaid Ground;“ the Council granted 
him that Liberty, providing the * Stones are applied to the Purpoſes abovementioned; but by no Means to give him the 
e Liberty of ſelling them, or diſpoſing them in any other Way than that mentioned in the Petition: Providing alſo, that he 
ce ſhall fill up the Quarry after theſe Things are finiſhed.” — That afterwards Bryten having become Bankrupt, they did not 
even claim the Price of the Stones he had ſold, but gave Orders to give him Credit for what they had recovered of this 
Price in Account of the Feu Duties, declaring “ themſelves ſatisfied, that as the quarried Ground is now pretty weil filled 
ec up, the Hoſpital cannot be Loſers in Time to come, as there are Buildings to a contiderable Value upon it.“ | 


That the only Intention therefore of the Clauſe was 8 Abuſes in deſtroying the Surface; but it could never be 
thereby intended to prevent the Feu from Building. — There was not then any Proſpect of the Buildings of the City 
reaching to theſe. Fields, —That win the Extenſion of the City came to be thought of ſeriouſly, the Governors of the 


Hoſpital cauſed inſert in all Feu"Ch&RYrs granted by them, this Clauſe, “ That in caſe the Royalty of the City of Edinbvr:h 


* ee ſhould at any Time thereafter be extended, fo as to comprehend their Grounds, they, their Heirs and Aſfgns, „ 

22 prietors of the ſaid Grounds for the Time, ſhould not only be ſubjected to build ſuch Houſes as they ſhall build icieon 

ec agreeably to the Plan to be concerted by the Town Council of Edinburgb, and other Managers for the Time; but likewiſe 

« the ſaid Houſes to be built thereon, ſhall be ſubjected and liable to pay the ſame public Burdens as the other Inhabitants 
e of the City are liable to.“ That if the Clauſe in queſtion had been intended or underſtood to be fufficient from reſtrain- 


ing their Feuers from building, the Introduction of the Clauſe laſt recited would have been unneceſſary. 


2dly, That it appeared from other Parts of Cleland's own Charter, that the then Governors of the Hoſpital had no Inten- 
tion to prohibit him from building: It is provided, That the ſaid Fohn Cleland, and the Fenants and Poſſeſſors of the ſaid 
«© Five Acres of Land extending as ſaid is, ſhall be holden, &c. as they hereby hold, and oblige and alttict themſelves to 
© the Milns, commonly called the Cannon Milns, to this Purpoſe and Effect, that their Corns and all other Grains which 
« ſhall ſuffer Fire and Water upon the ſaid Five Acres of Land, ſhall be carried to the ſaid Milns, there to he grinded for 
« Payment of the due and ordinary Multure ufed and wont.” — That this Clauſe was only applicable to the Cale of Towns 
and Villages; and therefore ſuppoſed that Buildings might be erected on the Ground feued to the Reſgondent. 


{4 Building upon the Grounds feued, 


3dly, That the Bond granted by Cleland for 1000 J. Scots, to be expended in 1n-{»/omg an 
was likewiſe adverſe to the Idea of any Reſtraint in this Particular. 


Loaſily, That the Appellants having permitted Houſes to be built upon the Grounds feued to Clelard, without their Con- 
ſent being aſked, they were thereby barred perſonali exceptione from now making the Objection to the intended Buildings. 


Sir Alexander The Reſpondents then contended, in Point of Law, —iſt, That the Appellants Action being grounded upon a ſuppoſed 
Murray, 8th Reſtriction in the original Feu Charter, ſuch Reſtraint upon Property ſhould be ſtrictly interpreted: That Feudal Rights were 


Pesrfef Dusds. now become the Subject of Commerce, as much as thoſe which are allodial, and ought to be equally extenſively and liberally 


Earl of Dundo-—- | , ps 1 | 
nald, 24th Nov: interpreted for the Owner, and againſt the Superior or Overlord, though formerly they were of a very limited Nature, and 


b736. — ſtrictly interpreted againſt the Vaſſal: That this Rule ought to be followed in the preſent Caſe, as the Prohibition is againſt it 
+ _ the beneficial Uſe of the Property naturally conſequent on the Kight of the Vaſſal; and therefore no Limitation of this Pro- 4 
perty can be implied or raiſed from looſe or ambiguous Words. — 2dly, That it is laid down by Exſtine, as a Maxim uni- 


verſally received, . That in all Deeds which contain both general and particular Clauſes aſcertaining their Extent, whether 
« Conveyances, Diſcharges, Bonds of Arbitration, c. the general Clauſe is not to be extended to Subjects or _ * 
? 5 | | 1 | 2 di- 


The Appellants 


Arg» ment. 


Fol. i. p. 556. 


9883 


ap. 71 


Pat. 1457. | 


EL] 


te a different Kind, or of greater Importance than any of the Particulars mentioned in the ſpecial ; for if the Granter had 
not intended to confine himſelf to Subjects of the fame Species, or of as ſmall Importance as thoſe which appear from the 
© Deed to have been under his View, it is preſumed he would have expreſſed his whole Intention as clearly as he has done 
<< that ſpecial Part of it :”— That the general Words of the Clauſe in Cleland's Charter cannot go beyond the Particulars men- 
tioned in the firſt Part of it, being only a more full and anxious Declaration of what was thereby meant, that there ſhould be 
no Abuſe or Deſtruction of the Subject, and that the Vaſſal ſhould only uſe the ordinary Methods of making the moſt of his 
Property /alva jub/tantia; but that he was laid under no Limitation as to what he ſhould raiſe upon the Surface, whether Corn, 
raſs, Trees, Houſes, or any other Thing by which Profit could be made :—That every Rule of Conſtruction, therefore, 
that can be adopted in this Caſe, and every Circumſtance occurring from the Tranſaction itſelf, or from collateral Evidence, 
makes it clear that there cannot be, as there never was intended to be, any Reſtraint from building, 


The Appellants argued, —That every Perſon making a Feu Grant of Lands may inſert in it ſuch Conditions in his own 
Favour as he judges proper :—That this reſults from the Nature of Property, and muſt take place in its fulleſt Extent in all 
Feu Grants, which are of the Nature of Leaſes, or Aſſedations, renewable for ever, and are ſo deſcribed by Lord Bankton. 
« Holdings in Feu, ſpecially termed Feu Holdings, are for a yearly Farm Duty or Rent in Name of Feu Duty; They are 
6s ſometimes termed Aſſedations in our Law, as being a Kind of perpetual Tacks (Leaſes); but they are heritable Rights, 

© paſſing to Heirs by Infeftment. They reſemble the jus emphyteuticum amongſt the Romans, from whence they have been 

& derived to us by the juſt quoted old Statute, before which they do not ſeem to have obtained in our Law.” Ihe Statute 

referred to is intitled, ** The King, Lords, Prelates, and Barons, and Freebolders, may ſet their Lands in Feu Farm.” The 

Words of the Act are, Item, As anent Feu Farms the Lordes thinkis ſpeidfull that the King begin and give Example to the 

& Jave, and quhat Prelat, Baronne, or Freeholder, that can accord with his Tenant upon ſetting of Feu Farm of his awin Land, 

5 fin all or in Part, our Soveraine Lord ſhall ratifie and appruve the ſaid Aſedation, ſa that give the Tennandrie happenis to be 

« in Waird in the Kingis Hands, the ſaid Tenant ſhall remain with his Feu Farme induring the Ward, as he did to the Lord, 
« fae that it be ſet till a competent Avail, without Prejudice to the King.“ 


Such being the Nature of Feu Grants, it is laid down in the Books, that they ought to be ſtrictly interpreted againſt the 
Grantee, and favourably for the Grantor. Craig, lib. 1. dieg. 9. p. 33. Sed ut ad præpoſitam quæſtionem de feudo rever- 
* tamur feudum contractum firicti juris dicimus, licet beneficium fit, et ex contractu bonæ fidei oriatur frequentiſſime, et 
<« hic eft omnium pene feudiſtarum ſententia, et no/ris moribus apprimei convenit, —Preterea feudum ex ſua natura eſt ſpecies 
© quædam donationis, et, ut Baldus ait, eguum ef? ut donationis omnes ſint ſiridti juris, ne quis plus donoſſe preſumatur-quam in do- 
& natione expreſſerit.””— The ſame Doctrine is laid down in the lateſt Inſtitutes. Lord Bankton, vol. i. p. 530, $ 3. © Feus 


are to be ſtrictiy interpreted againſt the Vaſſal.” — Erſkine, * That Feus are to be flritth interpreted.“ That this ſtrict Inter- 


pretation is in favour of the Superior, appears from what he ſays in the ſame Place of Grants made by Princes. Some 
Interpreters have affirmed, that Feus granted by Sovereigns are bonæ fidei, becauſe the Favours of Princes ought to receive 


a liberal Conſtruttion ; but it is as unreaſonable to preſume againſt the Sovereign as againſt any Subject, that be has given 
«G more than expreſſed in his Grant.” | | 


The preſent Feu was not fold to Cleland for a Price certain, but was granted to him for Payment of a certain Rent, and 


(mall Fine at his Entry, and was therefore in Fact no more than converting a Leaſe for Years into a Leaſe renewable for 


This being the Nature of the Feu Charter (which is neceſſary to be known, in order to determine what ConſtruQion or In- 


terpretation it ſhould receive), the above-recited Clauſe of Reſtraint then falls to be conſidered : And as it is a Principle in the 


Law of Scotland, That the Rights and Inveſtitures of Lands require Writing to their Conſtitution, ſo it is likewiſe ſettled, 
that the Words uſed in the Grant or Deed cannot be affected as to their Meaning or Import by any extrinſic Circumſtance or 
Evidence, but that the Words muſt have Effect agreeable to their legal Import.—The Reaſon. and Utility of this Rule is evi- 
dent; for if Parties were to be at Liberty to explain the Words of Conveyances, or Grants and Inveſtitures, by extrinſic or 
collateral Evidence, Deeds and Writings would be rendered uncertain, and Land Rights inſecures : 

TT his Principle of the Law of Scotland puts an End, therefore, to the various ConjeAures that may be formed as to what 


gave Riſe to the Clauſe in Queſtion, from extrinſic and collateral Evidence, and leaves it to be conſtrued by, and receive Effect 
| from the Words themſelves, and other Parts of the Deed, | 


But that, in FaQ, the Landlord has in this Caſe expreſſed his Intention clearly, and there is no Ambiguity in the Clauſe in 


Queſtion: That were there any, from the Authorities above cited, the Appellants, as Granters of this Feu Charter, would 


be intitled to have it favourably interpreted. The Words in which the Clauſe is expreſſed, clearly convey the Senſe and Means 


Ing contended for by the Appellants.—Not to uſe the Ground in any other Way than by the ordinary Labour of Plough and 


Spade, are too plain and obvious to be miſtaken. Itis, in other Words, ſaying, that the Grround was not to be uſed for any 
other Purpoſe than that of Huſbandry and Gardening. —Cleland was by Profeſſion a Gardener ; the Object of the Feu was Garden 
Ground; and from its Vicinity to Edinburgh, was moſt profitably employed in that Way, Cleland could have no other Idea 
at the Time but of receiving a Feu of a Garden. The Rent or Feu Duty was moderate, and he thought he had a good Bar- 
gain of it as a Garden. He paid no Purchaſe-Money, and only a Fine or Compoſition of One Year's Rent at his wary: all the 
public Burdens being paid by the Hoſpital, He, in Fact, uſed it as a Garden for Thirty Years.— That this Feu Grant was 
never intended for a Building Leaſe, was further evident from the Covenant in the Deed reſpecting the Road and Acceſs to 
the Ground, altogether incompatible with the Toleration or Liberty to build, contended for by the Reſpondents, . It is 
5 provided, That it ſhall not be in the Power of the ſaid John Cleland, or his Foreſaids, to make any Door or Paſſage of any 
« Kind from the Ground above mentioned hereby diſponed to him, after the ſame is inclaſed, to the arable Land of Broughton, 
« either on the North or Weſt Parts of their faid Paoſſeſſion, other than the Entry preſently open, which leads from the ſaid 
4e Lands to /ultreeſhill.” This clearly demonſtrates the Intention of the then Governors to prevent building wy this Feu. 
Had they intended that this Ground ſhould at any Time be covered with Streets and Squares without their Confent, it is im- 
poſlible to ſuppoſe they would have allowed the Feu Tenant only one narrow Entry or Footpath at a particular Corner of the 
Ground. Such a Suppoſition is abſurd, as a Square, ſuch as that planned by Mr. Ferguſon, could not be inhabited without 
proper Acceſs to it. es 


2dly, As to the Reſpondents Argument, That a general prohibitory Clauſe containing Particulars, cannot be extended to other 
Particulars of a different Nature from thoſe that are expreſſed; and therefore, as the building oY Houſes is not expreſsly prohibited, 
and is a Thing of a very difterent Nature from the digging for Stones or Sand, the Prohibition cannot by Implication be 
extended: 3 | | 


The Appellants anſwered, —That the Principle was not applicable to the preſent Caſe. The reſtraining Clauſe conſiſted of 
Two Parts, abſolute and independent of each other.—T he Firſi provides, that it ſhall not be lawful to the ſaid John Cleland 
and his Foreſaids, to dig for Stones, Coal, Sand, or any other Thing, within the ſaid Ground. — The Second is, © nor to uſe 
« the famein any other Way than by the ordinary Labour of Plough and Spade, without the expreſs Conſent and Liberty of the 
« Governors of the Hoſpital had and obtained thereto for that Effect.“ By the Firſi, the Tenant was reſtrained from deftroy- 


ing the Subſtance of the Feu,—By the Second, he was reſtrained from ufing the Surface in any other May than by the Labour 


of Plough and Spade; that is, Huſbandry or Gardening, The laft Part of the Clauſe is not inconſiſtent with the fr/?, but is 
calculated to enforce it. It was impoſlible for the Governors of the Hoſpital to foreſee to what Uſes Cleland might put the 


Land, and it would have been improper to mention Particulars; the ſafer and better Method was to confine him to the Uſes 
which he profeſſed in his Application for the Feu Charter. 


That the expreſs Prohibition in the firſt Part of the Clauſe, from digging of Stones and Sand, the Materials of Building, 
Jeſtroys the Reſpondents Suppoſition of a Liberty to build at large. f 


That 
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That according to the Reſpondent's own Argument, therefore, the Feu Charter, thus limited, cannot be extended to other 
Purpoſes or Particulars of a higher, more extended, and more valuable Nature and Quality, not mentioned in the Deed; eſpe- 
cm 8 the Cafe of a total Converſion of the Subject of the Feu to Uſes and Purpoſes incompatible with the Nature and Object 
of the Grant. : 


As to the Reſpondents Argument, That the Clauſe in the Charter aſtricting all Grain that ſhould ſuffer Fire and Water upon 

_ the ſaid Five Acres to the Cannon Mills, which was thought to allude to or ſuppoſe Buildings upon theſe Grounds : The Appel- 

lants obſerved, — That the ſame Clauſe of Thirlage occurred in every Feu-Charter and Leaſe of the Hoſpital Lands of Broughton. 

The whole Barony of Broughton, before it was purchaſed by the Hoſpital, having been aſtrictede t the Cannon Mills. — That this 

is a common Thirlage Clauſe in all Feu Grants, and Leafes of Land ſituated near a Town, where the Tenants may be ſuppoſed 

to manufacture Grain for others, which Cleland or his Heirs might have done, though no Huuſe but his own had ever been 
built on the Ground, | —\ | 


That as to the Bond whereby Cleland obliged himſelf to beſtow 1000). Scots, 837. 6s. 84. Sterling, upon incloſing the 
Ground, and building Houſes betwixt and the Term of Mzrtinmaſs 1736, and from which the Reſpondent would conclude, 
that it was the Intention of the then Governors, not only to allow Cleland to build Houſes upon his Feu, but to oblige him to do 
ſo: The Appellants anſwered, — That the Object of the Feu being a Garden, in Caſe of Cleland failing in his Circumſtances, 
there would have been great Hazard of the Rent; the taking him bound, therefore, to expend 83/. in improving the Gardens, 
by inclaſing and building, was proper and neceſſary; and the Smallneſs of the Sum demonſtrates that nothing more was in the 
Contemplation of the Parties than incloſing the rods and building a Gardener's Houſe, which, added to the Value of the 
Land, and gave an additional Security for Payment of the Rent. 


With Reſpe& to the extrinſic Circumſtances or collateral Evidence offered by the Reſpondents to explain this Charter, and 
account for the reſtraining Clauſe, the Appellants obſerved, Tnat, were they admiſſible, they would be found to amount to 
nothing, For, 1 


1, As to the Circumſtance of Brounbill's Feu in 1725, which the Reſpondent thought ſo very material, as accounting for 
the reſtraining Clauſe, the Fact, upon the Reſpondent's Examination of the Hoſpital Records, came out to be, That Brownbi!}, 
in his Application for the Feu, had ſet forth, That he was engaged in a great Undertaking of Building within the City, and 
« judging it neceſſary and convenient for him to have a Quarry near the Place, for carrying on and perfecting the ſaid Undec- 

„ taking; he had pitched upon a Piece of Ground, being a Part of the Lands of Over Quarrel Hives,” of which he prayed to 

have a Feu.— Brownhil”s Charter contained this Clauſe, Cum pote/tate et liberiate dicto Facobo Broumbill ejuſque antedict. ut 

&« ipſis expediens videbitur deſuper ædificand. proviſo omnimodo ficuti per expreſſum prouvidetur et declaratur qusd non licitum aut 

„ legitimum erit dict. Jacobi Brownhill ejuſue antedict ullam dom um ſeu domus pro art!fictbus ullius generis ſeu nature pro promy- 

<« vendo diſtinctas et diverſas artes intra diet. limites ad prejudicium mercatorum et artifi.ium municipalium dict. civtatis E 4inburgs 

7 * wdificare.”” The Reſpondent, who had ſhewn great Anxiety, and petitioned the Court to get at this Evidence, when in his 

| Poſſeſſion made no Uſe or Mention of it, ſenſible that it could not give Riſe to the Reſtraint in Cleland's Charter, as Hrotunbill's 
Reſoandents Purpoſe was declared and known to the then Governors; and that conſequently there was an End of the ſuppoſed Abuſe of the 
Information, Subject of this Feu-Grant, and the Argument drawn from the Name Quarrey Holes, as indicating that Abuſe; it now appearing 
at the Top of the ſame had been ſo called before Brotunbill's Poſſeſſion. And 24ty, That, ſo early as that Period, they had the Idea of reſtrain- 
_ ing their Feuers from building without their Conſent. —It was not, therefore, to be preſumed, that any Thing in Brownhil!s 
Feu could give Riſe to this general Clauſe of Reſtraint in the Feu Charters of the Hoſpital Eſtate, lying round and in the Neigh- 

bourhood of Edinburgh ; eſpecially as no Reaſon is aſſigned in the Minute or Record of the Hoſpital, when this Clauſe is or- 


dered to be engroſſed in Humphrey Colguhoun's and all ſubſequent Feu-Charters. 


2dly, As to Bryden's Feu-Charter, which contained this Clauſe. —It was granted ſome Weeks before Cleland's, and could 
never influence or be the Cauſe of the Reſtraint, and the ſuppoſed Abuſe or Tranſgreſſion did not happen till long after; 
though Bryden, by his Petition, ſeemed fully ſenſible of the Reſtraint he was under by the Clauſe, and that he could not dig 
for Stones, or build, without the Conſent of his Landlords. | | | | - 


The Reſpondent, therefore, could conclude nothing from his Conjectures reſpecting the firſt Introduction of this Clauſe, 
which in itſelf is ſo plain, and viewing the Situation of the Hoſpital Eſtate, ſurrounding a narrow confined City, and the great 
Probability that it would one Day extend over their Eſtate, appeared fo proper and prudent. The Plan of Extenſion, it ap- 
pears, was early thought of, and might naturally ſuggeſt to the then Governors this reſtraining Clauſe. It was conceived in general 
Terms, calculated to meet every Thing that deviated from the Plan of uſing their Grounds as Gardens or Farms, without 
their Conſent and Approbation. — The Clauſe firſt introduced in ſome Charters in 1753, when there was a nearer Proſpect of the 
Extenſion of the City, was more immediately calculated to regulate the former reſtraining Clauſes, and to comptize the chief 
Purpoſes of them. "ET 4 8 MP ney 1 


As to the Reſpondent's 4% Objection, That Houſes had been erected on the Grounds feued to Cleland, and on others, par- 
ticularly One at upwards of a Mile's Diſtance from Edinburgh, containing the ſame reſtraining Clauſe, from which it was 
concluded that he was in bona fide, as he could not ſuſpect it had been the. Intention of the then Governors, by that Clauſe, to 


reſtrain Cleland from building : 


The Appellants anſwered, —That the Houſes, built on this Feu, were in the Stile of Villas, or Country Houſes, at a conſider- 
able Diſtance from each other, having ſmall Gardens adjoining ; and, at the Time of bringing this Action, there was a Field of 
Two Acres, under a Crop of M heat on the very Ground where the Reſpondents Square is intended. It was not, therefore, tu 
be wondered that the Building of theſe Houſes eſcaped the Attention of the Governors for the Time, when the Intereſt of the 
Hoſpital did not appear ſo immediately concerned, But though this Acquieſcence may now ſecure the Proprietors of theſe Houſes 
from an implied Conſent, it can neither overturn the Conſttuction of the Feu-Charter, nor juſtify further Encroachments; other- 
wiſe it would be allowing Cleland to take Benefit from his own Wrong, in having done what he was expreſsly diſcharged from 
doing; and if the Governors were wg in this Reſpect, there was fome ſmall Allowance to be made, when it is conſidered, 
that they only continue in Office for a ſhort Time, and cannot, therefore, be prefumed to know ſo much of the Situation of the 
Hoſpital Eſtate. It would, therefore, be unjuſt to puniſh the Hoſpital for ſa trivial a Neglect in its Adminiſtration, when that 
Puniſhment brisgs an Advantage to the Perſon that had done Wrong.—T hough in Fact it does not appear that the Governors 
were called upon to prevent the building theſe Houſes, which did not convert the Subject of the Feu from a Predium Ruflicur 
to a Prædium Urbanum, or Town, as the Reſpondent's Plan does, contrary to the original Intent of the Charter, | | 


Neither is it material that this reſtraining Clauſe is found in the Charter of Ground lying at a Diſtance from Edinburgh; for 
the original Plan of the Extenſion of the City carried it beyond the Bounds of the Hoſpital's Property, which might make it 
neceſlary for the Governors of the Hoſpital to order the Clauſe to be put in all their Feu-Charters ſubſequent to the year 27 33. 


The Reſpondent cannot, in this Caſe, plead a hona fides. —T he reſtraining Clauſe is in gremis of his Title, and was made a 
real Burden on the Eſtate, being engroſſed in the Infeftment and entered in the public Regiſter : And ic comes with a bad 
Grace from a Man. of Mr. Ferguſon's known Accuracy in Buſineſs, who cannot be ſuppoſed to have overlooked a Clauſe of this 
Nature, limiting the Uſe of the Subject of the Feu to the Purpoſes of Hu/bandry and Gardening, if not enlarged by Conſent of 


the Appellants. 


goth vals ue The Court pronounced this Interlocutor: On Report of the Lord Auchinleck, and having adviſed the Informations, hinc inde, 
aſt Interlocut®  & uf that the Defender, Walter Ferguſon, is intitled to carry on his Buildings on his Grounds mentioned inthe Declarator, aſſoilzie. 


_ „e And vpon adviſing a Reclaiming Petition and Anſwers, the Court refuſed the Deſire of the Petition, and ad- 
23 ov. 1773. : | | ' | 6: 


24 Interlocutor Hered to the above Interlocutor. | | EY 6 
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The Appellants conceiving themſelves to be greatly aggrieved by theſe Two Interlocutors of 3oth July and 23d November © 
1773, have appealed therefrom to your Lordſhips, and humbiy hope the ſame will be reverſed or varied, for the following, among 
o:her ED 
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I; Every unlimited Proprietor may alien his Property, under ſuch lawful Conditions in favour of himſelf or his re- 

| m-ining Property, as he ſhall judge proper. If he aliens the Land for the Purpoſe of building, he may 

limit the Size of the Puildings to be erected, or he may reſtrain his Grantee from building altogether. In the 

preſent Caſe, the Grantors made it an expreſs Condition of their Grant, that the Grantee Should nit dig for Stones, 

Coal, Sand, or any Thing elſe, within the Ground. The Efficacy of this Condition has not been diſputed. If 

the Grantors had likewiſe made it an expreſs Condition, That the Grantee ſhould not build upon the hand, that 

Condition would likewiſe have been effectual. The Grantors have in this Caſe done what is tantamount to the 

making it an expreſs Condition in the Grant, that the Grantee ſhould not convert the Land granted into Build- 

ing-Ground, by making it a Condition that he ſhould not, without their Conſent, uſe the Land in ary other 

Hay than by the ordinary Labour of Plough and Spade; and therefore the Condition ought to have Effect, and the 

Reſpondents ſhould be reſtrained from totally altering the Nature of the Eſlate granted, and the Object of the 
Grant, without the Conſent of the Ax; ellants. | | 


II. The Doctrine of annexing Conditions to the Alienations of Property, ought in a ſtronger Degree to take place 
in Alienations by Feu Contradis or Grants than in any other, becauſe they reſemble a perpetual Leaſe, and the 
Grantor continues to be materially intereſted in the Eſtate, notwithſtanding of the Grant made. A Fru-Grant is a 
mutual Contract, wherein every Condition in favour of the Grantor or his Property, reſpecting the Uſe to be 
made of the Land granted, is an eflential Part of the Contract, and muſt have Effect; and ſuch Clauſes, in 
the Opinion of the Lawyers of Scotiand, fall to be Wi: conſtrued for the Grantor, 


III. The Clauſe reſtraining Cleland from Building, and confining the Uſe of the Surface to the ordinary Labour of 
Plough and Spade, i. e. Hluſbandry and Gardening, was proper and neceſſary, conſidering the Situation of this 
and the other Eſtates of the Hoſpital, and the great Probability of Part of the Hoſpital Eſtate being wanted for 
the Extenſion of the City, and which appears to ha been agitated before the Date of this Feu Charter. 
And the Words being clear and explicite, they canipþt be affected or defeated by any collateral extrinſic 
Circumſtance or Evidence ;—and indeed the collateral Circumſtances, ſtated and argued from by the Reſpon- 

. dents, if they could be allowed to haverany Effect in this Caſe, rather operate againſt than for them. 


Objection I. Whatever Effect the Condition of the Grant might bave againſt Cleland, it ought not to operate againſt the 
| Reſpondent Mr. Ferguſon, who is a Purchaſer fora valuable Conſideration. | 


Anſwer. The Condition which regulates and reſtrains the Uſe of Lands conveyed in a Feu Contract or Grant, is an 
| eſſential Part of the Inſtrument, and being expreſſed in the Infeftment and put on Record, the Reſpon- 
dent Mr. Ferguſon was legally put in the Knowledge of it, and being a Man of Bufineſs converſant in 
Conveyancing, he muſt in fact have been in the Knowledge of the Clauſe ; and he has never attempted 


to ſay that he was not. a 
. — | — — 


C5 an II. All Reſtraints upon Property ought to be 3.3 r cl 5 and} it is not clear from the Words chat it 3 
* 3 7 was the Intention of Parties to rc in Je d from bui ding n thy Manger propoſed by the Reſponde Me 
Pireufſen n the contrary, be was 10 build to a certain Ke Pt——And he was permitted to build 
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Aſſuuer, Limitations or Reſtraints in Deeds of Saullment are always to be ſtrictly interpreted. — But the Clauſe 


in queſtion is no Part of a Deed of Settlement, but a Condition in an original Feu Grant, which all 
Lawyers ſay, ought to be favourably conſtrued for the Grantor, lt is clear the Intention of the Governors 
of this Hoſpital was to reſtrain Cleland, and all who ſhould come in his Right, from uſing the Land for any 
othe. Purpoſe but that of Gardening and Farming, without the Conſent of the Hoſpital ; and as they have 
done this in the cleareſt and moſt explicit Words, they ought therefore to have Effect. The bind- 
ing Cleland to build to a certain Extent was planly intended to give an additional Security for Payment 
of the Rent or Feu Duty; but ſuch Building dic not alter the Nature of the Eſtate, being only uſed for 
Farming or Gardening.—Neither had the Buildizgs afterwards erected any ſuch Conſequence; nor were 
e Governors of the Hoſpital called upon in Duty to reſtiain ſuch Buildings, becauſe they were not preju- 
.:cial to the Intereſt of the Hoſpital, as Things then ſtood. But the Cafe is now quite altered: The Reſ- 
dondent Mr. Ferguſon's profeſſed Intention is to convert the Land entirely into Building- Grund; and it is 
che Intereſt of the Hoſpital to preventit, and that the Extenſion of the City ſhould be made upon the 
Joſpital's Lands, and thoſe Parts which the Governors of the Hoſpital have granted in Feu to the City of 
adinburgh, for that very Purpoſe. | | | 
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